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This report was written by James. T. OfReiﬂ)",' a Cincin- cies after March {2, , theifederal SunsﬁineA&g will:
-nafi attorney. =~ . | ° Ay . * - be a double surprise=First, meetings held to make agency -
_ o : Lt . decisions and eonducted by the members of ‘a multi-mem-
Introduction 3 ) . ber board or commission must be open and anhounced to

S {1 “suhli]ght is. the’ best disinfectanl";\J-as,the legendary
‘Supreme Court Justice Louis Brandeis once said, then
Government in the Sunshine might be just the cure for a
government belet by publie mistrust of its-g’ﬁility and in-
tegrity. The . Government ir‘ the Sunshing Att, which

passed the Congress in September, 1976, i§ the prescrip- -
tion which supporters believe can brighten the outlook for

. democracy in the system of fzderal admini;’stratiye regula-
tion. - - : - |

- The Government in the Sunshine Act, or simply *‘Sun-

shine® as it will be known, opens many|of the federal
government’s- decision-making agencics to] the attendance
of the press and. public at agency mgetings. The Act also

-

prohibits . off-the-record discussions " of - pending -agency '

matters and revises the Freedom of Information Act's
exemption for mattcrs covercd by specific confidentiality
statutes. When the legislation goes into effect on March
12, ,]977' it will complete a two-year trilogy of informa-
tion-reform legislation which began withithe’ 1974 amend-
ments to the Freedom of Information Act. (FOIA), con-
tinued with the Privacy Act’s confrols jon file data con-

v

cerning individuals, and culminated wifh Sunshine’s pas-;

sage on Sept. 13, 1976.1 ) j
_ Sunshine began as a Florida concept, lauded by the na-
> tional press and transplanted into the federal bureaucracy

through the_ efforts of Florida Senl‘Law{’ton Chiles, Florida -

Reps. Dante Fascell and Clairde Pepper, and New York

- openness advocate Rep. Bella Abzug. Although 49 statutes

at the state level opened somg state and’ local meetings to

~+\ - public-atténdance, Florida's ingovative “Government in the

Sunshine” law® was the first to legally presume all meet-.

the.public. The Act is careful,’perhaps overly cafeful in its

» complex final version, to- avoid agency maneuvers which

- might close a meeting where the meeting’s substance could”
affect or interest the public. Secondly, a person who has
an' interest in a case before an agency dakes a risk of los--
ing the entire- case if the person or an agent makes an off-
the-record approach to one of the agency decisioh-makers
during the proceedings. Business- will be more open, and
.mor€ formal, as a result of the Sunshine requirements-

% upon the “adniinistrative agencies.
" Meetings - -

Sn————— g L { i . ’ o
. Goyerriment in the Sunshine begins, with the premise
that a federal agency must meet in public to'do the public
business, if (a) the agency decisions are made as a body
- by a multi-member board, usually Presidential appointees,
__and (b) the business to be conducted does”pot -fall within
mge of ten excepticns. The agenciés covered, .
“about fifty in number,? include the National Labor Rela- -
tions‘ Board, ' Securities Exchange Commission, "Federal
Reserve Board, .Federal Trade Commission, Tennessee
Valley Authority,and the Board of Governors of the ‘Post-
al Service. When these groups meet, or when delegated
subunits such as a three-perion panel meet to conduct
agency busingss, 'a ‘“meeting” within the Sunshine defini:
tion occurs if the discussion would “determine or result in..
joint cenduct or disposition . of agency business.”
+ In the operation of Sunshine, the definition of a “meet-
ing” is ‘crucial to application of the Act’s’ safeguards for
«--: public-.access.-Routine discussions-of - daily business are -
permitted, and the coincidental presence of two or more

¥ - ings to be open. Local and state bodies which’ wished 1o agency members, e.g. in the aud_ience at a speech given
' close meetings could not do so without making a strong by a third member, does not trigger {the “meeting” re:
3 case of exemption from the Sunshine requirements. The . quirements. But such private decisionimaking as a pre-

Florida concept, ‘as supplemcnted dnd modified in the
federal legislative process, has becorne the newest initia-
tive toward openness in._the federal system.

For [h?s'e expecting “business as-usual” at federal'agen- -°

meeting meeting to dispdse of sensitive idsues s prohibited.
Opponents of the final “meeting” definkjon won in the
House on a narrow vote, 204-180, but the final definition
Jwas accepted after a conference with the' Senate.
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"~ House.version focused on'iritent of the gathering to be-a
. meeting, Mut the final language instead focuses—upon ‘the” -
= [uf*éqre of the dctual “discussion conducted at any type of

mblti-member gathering. by whatever name. The Housg
ad .also excluded those meeatings which were held ecx-

spressly. fof voting to close meetings in compliancel with”
-Surjshinevprocedural'require’mcnts, after opponer_]ts"pointed o

out the absurd cycle which could result: to close a meet-

——ing, an ‘agency would need an cpen meeting at which to -

- '-.\;__ . __discuss the future’ closing and the sensitive - issues*which -

Q
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I

provided justificdtion for the decision whethen to.close the . -

mecting at which a decision to close a thirg mteting would
e made. Rep. Sikes of Florida decried “a-legal nightmare
that can keep government bogged down in an endléss pro-
eess of defending itself” from procedural-error challenges.’
If a mecting.is open, ad:quate facilities for public
observers must be provided in the ting room, and- min-
utes must be kept which} are “available to the public at mini-
mal copying cost. If anly agency wishes to close a portion
of. or a full meeting. it
steps the- absence of whichNcan make the megting vulner-
; able to legal “attack:

. At least one week in.ad ance (excepl in emer-
gencies), the agency mpst identify 'in advance its -
agenda of subjects to, be discussed and- the signifi-
. Jcance of the subjects’t ten narrow pategories of
statutory exceptions. R ,
* 2. Agency attorneys must determine whether the
~ matters fit within the ten.exceptions, and must pte-
pare a justifieation with reasons y the exyep- -
- tion(s) should apply. . ,
*,3. Agency members vote by tally or by me€ting,
“'without proxies, to close all or a portion the
mecting. and the votes are made public.  * .
4. The agency must make public, through mailing -
lists, bulletin boards, and by notice in the Federal
" Register when possible, details of time and place, -
+ portions to be closed, and an explanation for the
closing, If outside persons attend* the closed por-
. tions. their affiliations and names must be stated.®’
5. Forievery closed meeting. of an agency ‘cov-
cred by ‘the Act, a complete transcript of the
close;d portion must be made and retained for two
-+ years. ' :

The agéncies face a difficult set. of procedural hurdles
if they choose to close meetings. While some provision is
made for closing certain meetings on a regular basis,
rather-than on an individual mecting-by-meeting basis, the
agencies will be forced to think through any claims that
their meetings should, be closed—and to bear the burden
in court of justifying that action.
s

Meetings can be closed to' the public, and transcripts
of closed meetings retained as confidential, if the agency
has legal proof by a preponderance of the evidence that
the matters to be discussed fall within ten categories:

Exemptigiis

1. National defense or foreign policy mattars
which are properly classified (similar to the amend-
ed FOIA exemption (b)();

2. Internal agency personnel ‘matters;

3
N

.

ust perform several procedural”

. Of the exemptions, the nint

'

be held confidential, or which are subject t _
holding under specific critéria;
.4: :Confidential commercial .or financial i
tion, and trade secrets;. = % - s

3. Accusations of criminal activity, or of ¢ fisure; .
*".against a person. (individual or corporate *
- alike);7 _ toe o
6. Matters which if disclosed would be clea

. warranted invasions. of: a person’s privacy; |
‘7. Ekaw enforcement and criminal investigatory -
records (subject to the same narrow categorjes- as
'\FOIA exemption (b)(7); .
8.  Bank examiners’ ‘records; . '

. 9. Matters whigh if disclosed would generdte: fi-
nancial speculation (added to protect the Federal
Reserves Open Madrket Committee)® or which
would frustrate agency action which has nof jbeen
announced and will not be agnounced prior-to the -
agency's action, i.e. not requir

" comment; "and ‘ ‘

-~ 10. Matters which involye thej agency's issuance
of a subpoena or participation ifi hearings or dther
adjudication-related proceedin

‘pérsons”

and tenth’ will be most
controversial when invoked by”agencies. The ter
cee'ding"_ was added -at the Jstice Department’s fequest,®
without explanation in the/committee reports, and might
be construed by agencies to block public attendance when
.the agency considgers a proceeding which is, béing con-
ducted by the agency itself—an end-run around—open-
ness. Real estate #nd other sensitive, transactiong will be

'

‘protected by exeniption 9.!" Besides the literal guidance

of the exemptions, Congress urged ‘the agenciés not to

upro‘ ) ’,

public néticej and ==

-

close meetings when “the public in'ierest;' would be served -~

by public attendance, e
Transcripts of the closed mcetings will be 'kept, _except

“for a few financial discussion meetings at which ‘minutes
_will be kept.)! As a result of debates and compromise at

- the committee level in the House, transcripts would have

been permitted to carry.only blank spaces for deletions; by

a 232-168 vote, the House reinstated a requirement that
fustify *

explanations be provided in the deleted spaces to
.any deletions from the transcripts.!2 -

Enforcing Openness - -
.

“The press worked vigorously for the 1967 Freedom of
Information Act out of frustration with the cavalier denials
of access to documents by federal agency personnel. No
provisions existed. until the Freedom of Information Act,
for judicial review of the withholding decision. The pro-
ponents of Government in the Sunshine copied from the
FOIA model in their establishment of judicial review of
meeting-closing decisions.. An injunction action can be
filed to force'a pending meeting to 'be open, or within
sixty days aftér the closed meeting is held, a person can
sue-to force the agency to disclose the transcript.!3 .

Judicial review of closed mcetingsproved to be/a very
controversial 'part of the.House debate on “Sunshine,” for
two reasons. In the-ipjtial House bill| courts were pérmit-
ted to give relief for violations whi ould include, the
voiding of agency action taken at im ro&
ings. The FCC, for.example, could face reversal in court
of a license award if the decision awarding the license had
been made in an unlawful mecting Without any public

: 5 i \@
j . .[

rly closed meet-"



notice. Opponcnts argued succcwfully that the cxlstmg
Administrative Procedure Act judicial review process gave

FOI REPORT NO. 366 = ~ - “p.-3

adequate authority . . . iQ Inquire tnto matlcl’!“goVerned
by the -new section.”
with the clanﬁcmlon 4

 The blll beforc you docs not allow a citizén- plam~
Ry tiff to -nullify the Substantive action taken at an /7
unlawfully closed mecting. The most he can get is,
. Hccess to the lranscnpt of the. meeting and a couif
‘ordcr prf)hlbmng the “ageficy from closing mecet-
.ings on the grounds in-question.

.

Bcuusc of the lengthy appcllate process. it might bc
three to five years before definitive precedents under thg
Admidistrative Procedure Act establish the extent of judi-

" ciul’ averturning of actions'which were taken in violation -
of Sunshine- procegures. The reversal of scveral agency-,
decided. cases will undoubtedlv stimulate close compliance’
with Sunshine. Exnerience .,\nd future oyersight hearings
will tell whether-the punishment fits the crime.

The other miajor objeetion of opponcntg to Sunshinc’s
judicial review process was-to the y.mung of attorneys’
fees and.court c’gsts to the person who sues an agency. and

“substantially p‘rcValls in the suit, ‘This. was characterized
as a “bonanza™ for “ccrt'nni)ro‘fessronal litigators” in the
consumensg movement.. Rep. Collins of .Texas said - the
bill “invitgs” aggressive lawsuits fro cvery lawyer who

has time’ ‘oK his hands.”!? Proponcng; responded that ent- .

forqemcm would be lopsided in favor of special interests
.. regulatéd by the ag,encncs‘:f only those with pnvatc fand- .
'."g could afford to enforce the Sunshine requirements.
Originally, the Sunshine” bill had imposed personal
financial liability for fees and costs upon the members of
the agency which lost its case gn a-non-exempt transcript's
-defense. Fhe House Judiciary Commmce deleted-the sec-
tion becausc it is ncither “desirable or even po_smbg;”“‘ to

attach personal consequgnces to members acting ‘as a.body
in the scope of ‘their official dutics. In the final bill as en- -

»acted, costs and fces. may,be awarded by the court agamst
the United Statgs, or against a plaintiffi whose suit” was
filed for “fnvolous or dilatory™ reasons. The Sunshine Act
does fat require a plaintiff: to. hitve legal “standing to sue™!7.
but assessment of. fecs and costs should keep away thc less
sincere litigants. . . :

~Ex Parte Contacts :

: .
’

" Agencies- decide administrative law issues withip their,

field of expertise by on¢ of three methods: adjudication,
formal rulemaking. and- informal, or notice-and-comment,
rulemaking. Under section 4 of Sunshine. which is not
directly related to its open-meetings rules, those agency
adjudications and rulemaking procecdings which require
hearings under the Administrative Procedure Act'® arg
‘subject for the first time to definite statutory restrictions

against ex parte communications. Many agencies have reg-

ulations which prohibit off-the-record communications with

the dggision-making ‘hearing official by one party without

notice to the other party. Thcu ex parte.contacts arc de-
fined by Sunshine! to include oral or written contacts
with the decision-making official or officials which relate
to the substance of the proceedings and which are made

‘without prior or contemporancous notice to others con-’

cerned .in the proceedings. Excluded from the prohibition
are requests-for status reports and requests for information
by pamers who are not interested or acting for an interested

¢
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person c.g. news media representatlves *inquiring for
journalistic reasons.

wee s s:gmﬁcant that X ,/mrle conlact resmcuons were

attached 10 an- open-meeting biil; the marnagc indicates
a comprehensnvg _congressional «ésire to open the decision-
making process more fully, Every federal agency! not
only those covered by Sunshine’s multi-member agcncy

meeting rules, is subject to the ex parte restriction if it .-

conducts hearings whij are covered by the Administrative
- Procedurc Act. Propbhents in the House noted that the
ex parie Testrictions had béen recommended by, the Ameri-
can Bar® Assocjation in°19742¢ and that they were “not-

.controversial.” Public notice of the ex parie “contacts '

could be embarrassing but sanctioris were up to the agency
itself to decide. Rep.. Abzug played down the draconian
nature of the extreme dJsmlss1l on-merits 'sanction: 21

In an extraordinary instance, these could even in- :
clude loss of, the proceeding on the merits by the
violator, but where the violator can dema@nstrate
that the violatiomwas inagvertent, the imposition of
so ‘drastic a sanction would be’ arbitrary and not
proper ! . g

0% )

Rep Delbert Latta (R-Ohlo) perhaps in error, al-

“tacked the ex parte rules,as a restriction on the: freedom .

of Congress to deal with constituents’ problems at federal
agenciés. He cited the Privacy Act’s expenence of mmally

limiting release of constituent records from agency ﬁles. :

- Co-sponsor Rep. Fascell respondéd:2?

Of course, the bill does not apply to personal mat-
ters at all, but to ex parte communicatjons.- regard-
ing quasi- )udlcml proceedings. One would not go to
a judge and try 8 twist his-arm in- the:middle of,
a lawsuit . . ..We are talking®about somethmg " 7
*.the nature of an adversary proceedmg or a quasi-" i -
judicial proteeding: We are ta]klng a:bodt contacting )

- a person who would be mvolved in'a decnslonmak-

" ing process. We are not talklng-a‘bout agency staff

- » Since the ex parte prohlbmon ha9 been Qcorporated
" into many agency regulaubns relating to ‘. hearing ‘pro-

cedures, only a’ few should have difficulty in adapting their

- proccdurcs to the. new requirements. The difficulty: wﬂl
© come with a lcSSenmg of informality:'in the dxscusswn of
cases betwecn agency -decision-makers and .intcrested out~

siders, and the consequent likelihood that a private-sector °

person unfamiliar with the new rules would violate the
ex parte requirements. If the violation exhibits enough of
the characteristics of ex parfe contact abuses‘with which
»3 the law seeks to deal, that violating party’s cntire case may
be dismissed or decided adversely. To avoid thg" prohibi-
.tions, persons involved in proceedings will have to be
cautious. Prior or simultaneous. notice to others involved
in the case to avoid the stigma of a private ex pa te ap-
proach may be the price of prudence. :

. Two ambiguous and troublesome aspects of the new
restrictions involve the timing of the contact and the identi-
fication of persons protected from contacts, Restrictions

apply after the persons interested in the outcome of a .

particular proceeding become. “aware that notice of the:

hearings will be issued” by the agency. Prohibitions are

i

or persgnal _matters. . - T . S




I£l|tlgatlon should occur to open a scheduled meetnnn
. or to obtain a wnthheld transcript. thé Sunshine provisions
make- fast court, action more. readily available than do-
even' the amendcd FOIA’s judicial review sections. The Act
shorteris the agency s timg within which-to respond to suits, +
‘and permits suits in Washlngton or in 'the location where
. the agency is based pr in which its meetlng is held. ‘A,
s court may give.. temporary Telief “to a~chailenger of _the
__clesing by restraining the meceting, and could permit- lhe
-~~~ meeting-16”proceed subject to later hearlngs Oh the'’ pro--
prtety of the release or withholding of c}almed-exempt
. sections of the tramscript. If the plaintiff substantta]ly pre-
-vails, (by court order or agency compromise) "the -court
can award the ,plaintiff costs .of suit and attorneys’ fees.
~The existence of several fee-award cases undgr the amend-
‘ed FOIA may stimulate reporters and their media manage-
ment toward litigation to open closed meetings.

. ‘intent t{,hr: tlrne the person gdrned such
’ = wh 1n m0r~fed Washmgton crrcles may

fusion - “will Shg: the -
category, 15 the/s afed intent is-to cover agency “mem-
bers, admm stratrve law judges, or any “other emp] pyee
el who is or may casonably be expected to be involved in
the agcncys thberatlons' 4 Consultants to an aggncy are
“ /covere 50 leﬁg as they are “employees” under- ¢ontract
.or’ agrcemc ‘f‘-to provide advu,e to ‘the ‘decision- maker;
. when theyy th§ gw;n the advice and. arear.tot expected to
serve further “they dre np longcr covered #% Each agency’
A tnvxted to'solve the ambtgdlues by listing those officials
who.u posmons are to -be-covered. .
" 7The Sunshing philosophy halds that notice of a “secret” .
xontact between‘an interested’ person and the decision- Impact on FOIA
; “maker proyrdes an adequaie rebuttal opportunlty to the y
-« opposing party.'lf an improper contact is made, the agency
official ‘must 1dent|fy the .contaci’ and give its content on
the public record Dt thé case, 5o “the secret nature of the
i contact s eﬂ'ectrvely nulltﬁed "0 as press and public can

One of\\hic weaknesses of the Freedom .of Information -
~Act, in its‘in t\al form, was an unclear intent of Congress
regardtng the ‘meaning of several exemplions. The con-
-gressional intent of Sunshrnn is very clear: govérnmentil
- decision-making s to be open unless proven to fall under.

PR /teview the open file. Agency uttorneys advocating a case

o " are not “decision-makers"” but ;/hey too are subject to the one of the narrow exemptions to be established by the

. .+ .prohibition against. making intra-agency improper contacts. ~ agencies. Some of the exempttons continue the FOIA in--

. /,,v To complete the circle; an agency decision: maker who acts “tent for balancing legitimate jprivacy” interests, for example
771 to seek the SUbSldl’llIVe views of an interested person must the protection of internal pifsonnel discussions and a pro-

tection for confidential con“mercral information and trade'
secret matters. Overall, the.‘rntentlon toward openness of
government action 15 explicit and, reinforces that shown
in the original and am nde’d FOIA. :

A rider was attached\to Sunshine’s open-meetings con-

also put a nottce ‘of his coptact into the public record of
the proceeding.2? Overall, ‘whether abuses exist in fact
has been sornewhat Speculatrve but the system is compre-
hensivé enough to- cure ‘any “abuses which informality

g . ‘might have created-in the past. Rigidity mtght be a result,
] / : butiﬁnly experrence will tell o ‘ cept for” the €xpress purpose ! overruling one Supreme
o o . Court mterpretatron of the \{-‘OlAs (b)(3) exemption. In

N Impact on Press and,Puphc L \\ . ‘ > ‘ Admmmrqtor of FAA v. Rohertson,* the Supreme Court

oy T e— - S : took a broad view of the languagé;which exempted mat-

J The press has not widdly used the Freedom of In- ters “specifically exempted - by stgathte’ from rrl:andatory

P formation Act remedies for non: dlscloshre because other disclosure. -In  Robertsor, the le Adronautics Board

UV sources have been available for.the Jesired documents, , withheld airworthiness reports from a Nader aﬁiltate At

o "without the delays and paperwork. 'T1’te media have found ,A the Supreme Court, the CAB argued successfully that a

P the FOIA remedies 1o’ be et’feé"tlve in influencing agencies statutory provision allowed' the Administrator to wrthhold

et favor release over withholdipg of documents. With : the documents The Court held:

e : Governmem in the Sunshrne,utbe reporter gets -a fast-

“ "'m,ttng and more certain rcmedy if agenctes refuse the re- ~‘\(‘,‘ongress was aware . . . of the right of the pubhc
quested openness. If the reporter becomes reasonably . to information concerning the public business. . . .
familiar with Sunshine, an ugency,staff member's desire Nodistinction seems to have been made on the
to close mecungs to the press can be overrided by success- . basis of the standards articulated in the exempting
fully lndtcattng a failure to folfow the closing procedure, ~ statute or on, the degree of discretion which it
a faildre to give proper noticé, or a fatlure to properly vested in a particular government o A
mterpret the exemglions. * | . Within a year and.a half aftar the ruling, proponents of

Better coverage will result evep as t‘o c10sed meetings,
e to.public notices which will list the participants®and’
their affiliations, the reason for closing, and an explanation
for the closing. Later, after thc meeting, 4. -complete tran-
script will be ivatlable except for those paétiétis which can row the types of substantive*siatute confidentiality provi-
: be released only through agency persuasion or court-ac- -  SionS which could be cited as a basis for exemption, so
. - the Congress-did so. The Sunshine Act's rider, an amend-

- tion, The transcipt and notice provisions, together:with a
new mandatory provision for reterition of minutes of all :;zztrdt: ;?eai(:ifi:;":‘,‘gpl"’:s the (b){3) exemption only to
open meetings, gre‘tt»@‘y case the task of the réporter in [vl- M»g. :

broad dlsclosufe changed the FOIA and explicitly stated
i legislative history,_ that the Congress intended to over-
ride Robertson. The\Supreme Court had refused to nar-

lowing the agency decision- rn:rkrng proccss. The reporting specifically exempted by staty (other than section '
of advisory committee meetings is also facilitated because 552(b) of this title) provided thab\ych statute (A)
the narrow exemptiops of the Sunshine Act.are applied to requires that the matter be withheld the public -
all advisory committee sessions by an amendment to the in such a m#nner as to leave no discré¢jon on the
o AdV'SOFY Committee Act.*® , issue, or (B) establishes particular criteria\{or with-
o~ . :
! V)
]
Q . . ,
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holding or “refers to particular types of mattérs to
be vﬁlhhcld_. . ‘ - PN

Likely to be made public as a. result of thi‘s.rgvision are
CAB airworthingss reports. ' HEW. reports on’ Medicare

fund- recipient institutions,®! “and- possibly some agricul- -

tural reports' which had been. covered by statutes which

. had formerly” enjoyed (b)(3) exemption.

Perhaps the strongést-impact of Sunshine on the F‘OI'/\

* wilt"come when courts- consider thg *Tegislative” intention

‘of
haps eyen unprecedented, that & sfatute less than ten years - -,
N /7

Congress ih futuré FOIA cases.’ It is remarkable, per-

old should have six major Supreme Court interpretations

and that the two which most fawored withholding of docu-- .
‘ments—EPA v. Mink and Roberison
- explicitly overruled by the- Congress. :
- . R - . . A~ X
exemption | claim appears to be a borderline matter. of . -

When an, FOIA'

government - secrecy * versus public disclosure, .in- futiire
court proceedings. it seems, incvitable that. courts reading
oy Jegislative intentions shodld' give the measure ofeadvantage

to

pro-disclosure, forcey. Except where private interests

. are affected, interests *whose proiection of personal and
« commercial privacy was’again -protected in Sunshipe, the
balance will swing heavily in favor af public disclosure.

Finally, the S

unshine judicial review favors a tactic

which court{undersghe FOIA had regeatedly rejected. The

in
of

agency whicH dedied access under FOIA and lost the case .

court could, and did, refuse the same dogumegt or type
document to dther requestors without effective judicial

review. Sunshine proyides thaffan improperly closed meet-
_ing can, be enjoinéd by a ceurt. and that the court can
issue an injunction.against-al'future agency closings which
violate Sunshine procedures. This might be called the “one

mistake rule,” for future improper closing¢ could evoke
‘a contempt sanction from .a federal court .against the
-agency. which lost the earlier dispute. The tactic might be

;. accepted by courts under FOIA to bar future stretching

/

.an.FOIA exemption, such as (b)(5) for intra-agency

" memoranda, when future disclosure requests are received

by the same agency. )
The Outlook . ' “
—— -~

Several predictionis can be made for government openness
after the passage of Government in the Sunshine:

; .
—More agency decisions will be made in open, .

N Sar

‘. o
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accessible forums. Though not all agencies are
subject to open:meetings obligations, at least not-
for the next several years, every agency is-sub-

; FOOTNOTES
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Each of the three related stgtutes appears in the section of the
federol stotutes with the 1946 Administrative Procedure Act. See
5 U.5.C. 552 (Freedom of Informotien), 552a (Privacy), and 552b
(Government in the @nshine), :

Fla. Statutes. Chopter 286, provides o mandu'orr
oxempted; misdemeanor penalties for violation; in
violations; and minutes for every meeting. P

For a list of ogencies, see House Report 94.830, Port“2, “‘Government
in the Sunshine Act,” House*Committee on the Judiciary (1976) at 13,
5 U.5.C. 552b(a)(2); see Cong. Record July 28, 1976, H. 7889-%Q.

Ibid., H 7883. S

Several s g
expected to be used to the greatest extent possible. i

Counsel for the Hoyse Committee on. Government Opaerations, Mr.
Eric Hirschhorn, stated that the definition of crime would depend
upon the sanction of the particular stotute, e,g. in lobor relotions,
and that the Administigtive Procedure Act définition of “’person’’ was

openness unless
junctions ogainst

< applied in drafting” this, exemption. . Conversation with outhor, Aug.
6 e

25, . : .

The greatest lobbying effort on Sunshine, 'Ly the Federal Resecve,
obtained this exception and thus legislatively overruled the recent
openness precedent, Merrill v. Federol Open Market Committes, 4!37
F. Supp. 494 (D.C.,. 1976), despite consumer groups’ opposition, - see
Cong. Record, July 28, 1976, H 7868.9,

Hirschhorn . conversation, Aug. 25, 1976,

should have been

meons ore permitted but Federol Register publication is

. ' - : . . P
. . A . . ] T e -
o v i . - B

- . N . ~4 " ) . .
FOI REPORT r/{O: %6 > ) LPos
. GOVERNMEN’IZ‘ IN THE SUNSHINE . 7/
; ject .50; ex pvn'r'te,g restricfions and.every fagency's

RN

~ conduct which .evades the openness principles.

.~ - of Sunshine. -; 1 *
:l',"he4 Chairman of the Hqiuse Government Operations
Committee, Rep. Jack Brooks (D-Texas.), well sum- -

* advisory committee mzetings are open y’;ﬁss the
nafrow -Sunshine' exemptions’apply. /¥ -
~—Better decision;making membeérs may be appoint-
~ ed to the agencies, as press and public are able
-to review the performa and .c’or?ipetence of
" existing appointees. Thc%\of‘debate and ' the -
, knowledge &f the subject matter under discussion
are going’ to ddwunder Yeview by reporters who
can.”perhaps for Yhe first time at some agencies.
e the deliberations which .1ead to agency

>

can be expected to dry devious end-
und Yhe openness requirements. by regu-
-lation and in dragtice. The “meeting” definition,
_and. the application of exemptions for legal pro-
‘ceedings matters-or for tRe avoidance of. frustra® .
* ting agericy .action, will be construed narrowly

will be voided by the courts for procedural irreg-
ularity as a'result of these agency’attempts, and
“Sunshine’s tonsequences  will .be’con_(roversi‘al
among those affected | by <the openness require-
.ments, Although legitimate interests are still pro-

.- tected by exemption. “Congress will not accept - ‘

< marized the scope and- goals of the Government in the
Sunshiné Act when hé told the House members:33

&

YN
'?Jr-

12,

When. Gové;nmeht actions are taken in secret be-
hind closed doors, we riot only undermine }aublic
_confidence in -Government, but we can wihd up .

- pretty far off target and without the public stpport”

our Government needs if it is going to stay in busiy
‘ness . . . If the public understands and sees what
goes on. it is more likely to accept and have confi- |
dence_in our actions. Operiing up those meetings
will also assure-that .the ofﬁcials of those agencies.
are accourdtable for their actions. Former President’
Harry Truman is justly noted for saying, “If you
can’t stand the heat, get.out of the kifchen.” I
would add that if you cannot stanqg the light, get-
out of the Government. .

4 P

. }

Rep. Abzug, Cong. Record July 28, 1976, W 78649.

Spéciol provisions for Fedgral Reserve minutes, rather thon transe
uifns, ‘were added in <on?ran<a committee as o compromise.
Interences which could bé drawn

probably be minimized through ogency practice ‘dnd_regulations, to
alleviate the fears expressed by Sunshine oppgnents in debdie.

13. Thersixty-day stotute of limitatichs runsf from™he time the maeeting
rs or from the time its existence is onnounced qﬂarwords.

g. Record, July 28, 1976, H 7895

H 7p78.

Repbrt 94-880, Part 2, at 7.
McCI‘osluy but was not adopted, Cong.
C.: 557 and 554,

|3 U.S.C. 551(14), as dmended by
[Cong.. Record, July. 28,, 1976, H
Hyige'H 7868,

ecord, July 28, 1976, H

Sunshine’s Section 4(b).
7845. .

, Bart 1, House Committee on Government Op-

vg. 25, 1976. .
1, ot 20,

by the courts. Some agancy substantive-decisions .

from deletion explanations will

quirgment for lego! standing o8 o puraiuisi'e was proposed by

A)



P. & 22 -Us. 255 (1975,
: g - 30. g U,i,c_. 552(}:)}3)', os"umended. . . i P
totetes targeted for eliminatién by the conference committee include |
nd 49 U.S.G. JS?M (CAB); Hirschhorh con- -
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28. -Federal Advisory ‘Committee Act. ‘section ]0(d), ©s omended by 32 ;?5“‘6'3"'13 ug. 25, 6, )
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